STATE OF MINNESOTA

IN SUPREME COURT

C6-84-2134

ORDER FOR HEARING TO CONSIDER PROPOSED
AMENDMENTS TO THE RULES OF CIVIL PROCEDURE

IT IS HEREBY ORDERED that a hearing be held before this Court in Courtroom
300 of the Minnesota Supreme Court, Minnesota Judicial Center, on November 17, 1999
at 1:30 p.m., to consider the recommendations of the Supreme Court Advisory
Committee on the Rules of Civil Procedure to amend the rules. A copy of the

committee’s report containing the proposed changes is annexed to this order.

IT IS FURTHER ORDERED that:

1. All persons, including members of the Bench and Bar, desiring to present written
statements concerning the subject matter of this hearing, but who do not wish to
make an oral presentation at the hearing, shall file 12 copies of such statement
with Frederick Grittner, Clerk of the Appellate Courts, 305 Judicial Center, 25
Constitution Avenue, St. Paul, Minnesota 55155, on or before November 10,
1999, and

2. All persons desiring to make an oral presentation at the hearing shall file 12
copies of the material to be so presented with the Clerk of the Appellate Courts
together with 12 copies of a request to make an oral presentation. Such

statements and requests shall be filed on or before November 10, 1999.

Dated: September 24, 1999
BY THE COURT:
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APPELLATE COURTS Kathleen A. Blatz
Chief Justice
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LEE L. LA BORE

EMILIO R. GIULIANI MICHELE M. HUDINSKI
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RE: Hearing to Consider Proposed Amendments to the Rules of CiviEiocaé'ﬂxﬁii m

Dear Mr. Grittner:

Pursuant to the Order of Chief Justice Kathleen Blatz of September 24, 1999, I am hereby
requesting permission to make an oral presentation at the hearing to consider Amendments to
the Rules of Civil Procedure scheduled for November 17, 1999, commencing at 1:30 p.m.

I am attaching hereto a Proposed Amendment to Rule 68 of the Minnesota Rules of Civil
Procedure. I am also attaching supportive letters from four attorneys who are heavily engaged
in civil mediation in this jurisdiction: Gene Bradt, Jim Dunn, William D. Foster and Helen
Preddy. All four of these attorneys have granted me permission to submit these supportive
documents to the Court.

Thank you very much for your attention to the foregoing.

Respectfully submitted,

Enclosure




PROPOSED AMENDMENT TO MRCP RULE 68

“At any time prior to 10 days before the trial begins, any party may serve upon an
adverse party an offer to allow judgment to be entered to the effect specified in
the offer or to pay or accept a specified sum of money, with costs and

disbursements then accrued, either as to the claim or the offering party against the
adverse party or as to the claim of the adverse party against the offering nartv
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Acceptance of this offer shall be made by service of written notice of acceptance
within 10 days after service of the offer. If the offer is not accepted with the 10-
day period, it is deemed withdrawn. During the 10-day period the offer is
irrevocable. If the offer is accepted, either party may file the offer and the notice
of acceptance, together with the proof of service thereof, and thereupon the court
administrator shall enter judgment. An offer not accepted is not admissible,
except in a proceeding to determine costs and disbursements. If the judgment
ﬁnally entered is not more favorable to the offeree than the offer, the offeree must
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not tax the offeree’s costs and disbursements. The fact that an offer is made but

not accepted does not preclude a subsequent offer.”
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October 28, 1999

Mr. Frederick Grittner
Clerk of Appellate Courts
305 Judicial Center

25 Constitution Ave

St Paul MN 55155

Re: Written Statements Concerning Proposed Amendments to Rules of Civil Procedure

Dear Mr. Grittner:

| am writing with respect to the Advisory Committee’s recommendations concerning the
Rules of Civil Procedure. | am specifically referencing the Offer of Judgment under Rule 68.

| have been in practice since 1963, concentrating my practice in the area of civil litigation,
representing both plaintiffs and defendants.

In the early 90s, | began offering my services as a mediator and/or arbitrator and am currently
engaged in that area of practice 100% of my time.

Both in the trial practice and ADR, | always felt that Rule 68, as most lawyers interpreted it,
was a very useful tool. While it was most often utilized by defendants, it was available to
both sides.

It was particularly useful in ADR. Many plaintiffs, with very questionable cases but with
attorneys who were willing to underwrite the expense of their litigation, were suddenly
awakened to the fact that, if unsuccessful, they could be looking at a judgment for their
opponents’ costs, which their attorney was not willing to underwrite.



HaNSeN, DorDeELL, BrRaDT, OpLAUG & BRADT, P.L.L.P.

October 28, 1999
Page 2

Under the current interpretation of Rule 68 (Borchert v. Maloney, 581 N.W.2d 833 (Minn.
1998), there is certainly less incentive for a party to make an Offer of jJudgment and definitely
less risk in rejecting the offer.

As you know, in some states (Wisconsin, for example) if a party does not exceed the offer,
double costs can be awarded. While | do not advocate that, it does show that the courts
consider the Offer of judgment as playing an important role in the early resolution of
litigation.

| would, therefore, endorse an amendment to the Rule which would make it clear that an
offeree who does not obtain a judgment more favorable than the Offer of Judgment, is not
the prevailing party and may not tax costs, but must pay the offeror’s costs.

I believe that such an amendment would clarify what, in my opinion, has always been the
intent of Rule 68.

Yours/ery truly,

& reclt.

GPB:gl Gene P. Bradt




The Law Offices of

JAMES F. DUNN & ASSOCIATES, P.A.

100 Shepard Park Office Center
2177 Youngman Avenue
St. Paul, MN 55116-3042

Mediation Telephone: (651) 696-9488
Arbitration Facsimile: (651)696-9512
Evaluation Services E-mail: jamesfdunn@uswest.net

October 6, 1999

Mr. Frederick Grittner

Clerk of the Appellate Courts
305 Judicial Center

235 Constitution Avenue

St. Paul, MN 55155

Re:  Written statement concerning proposed amendments to the Rules of Civil
Procedure.

Dear Mr. Grittner:

Iread, in the October 4, 1999 Appellate Courts edition of the Minnesota Lawyer, the
summary of the advisory committee’s recommendations concerning the Rules of Civil Procedure.
I would like to make a specific comment with regard to the recommendation referring to the
Offer of Judgment under Rule 68.

I'have been practicing since 1974. I commenced my practice with the litigation firm of
Robins Kaplan Miller & Ciresi and after I left the firm in 1976 continued as a trial lawyer
practicing exclusively in the civil trial area. In the early 1990’s I began to devote more and more
of my practice, upon request of other lawyers, to serving as an ADR neutral. Finally in 1996 I
made the transition to doing ADR probably 85%-90% of my time. I still do defense work for
Minnesota Mining & Manufacturing, serve on the Jury Instruction Advisory Committee, appear
as an expert witness in insurance matters and still do a smattering of plaintiff’s work.

My comments concerning the recommendations on Rule 68 have to do with clarifying the
rule in light of the Borchert decision (Borchert v. Maloney, 581 NW2d 833 (Minn. 1998).

In my practice as a defense lawyer and also as a plaintiff’s lawyer, I had always understood the
rule, as everyone else did, to mean that the offeree would absorb the offeree’s own costs and also
pay the offeror’s costs in the event of a verdict which came in at less than the amount of the
offer. Justice Paige’s decision makes reference to the federal rule, which simply says that “if the
judgment finally obtained by the offeree is not more favorable than the offer, the offeree must

Civil Trial Specialist Certified by NBTA and MSBA
Member of the Board of National Trial Advocacy
Also Admitted in Wisconsin

Approved ADR Neutral
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e pay the costs incurred after the making of the offer”. This taken together with federal statutory
law made it clear, in Justice Paige’s opinion, that the offeree would bear its own costs and also
pay the offeror’s costs. Our rule is more vague and the teaching of Borchert, in my opinion, was
to make sure that Rule 68 is clarified to conform with the federal rule.

I would make a recommendation that our Rule 68 go even further in clarifying the
conflict between the rule of civil procedure and the statute, ch. 549. I would suggest that the rule
clarify that, if the judgment finally entered is not more favorable to the offeree, the offeree must
pay the offeror’s costs and disbursements and that the offeree not be allowed to tax costs against
the offeror. There are several different ways of handling this so that there isn’t a conflict
between the Supreme Court’s rule making authority and the legislature’s authority to pass
legislation on the issue. This could be done by way of stating that the offeree, under those
circumstances, is not the “prevailing party” or that the offeree simply absorbs its/his/her own
costs and pays the offeror’s costs.

The Offer Settiement or Judgment under Rule 68 was a wemendously helpful tooi for
both sides in the resolution of cases in ADR. It is a risk and cost-shifting tool, which places a
premium on the defendant making a reasonable offer as soon in the litigation as possible thereby
shifting the burden to the plaintiff. If the goal is earlier settlements, even before ADR, this will
be accomplished if the rule is clarified as I suggested.

I thought it would be helpful for you to hear from a lawyer who’s practiced trial law for
his entire career and is also served as an ADR neutral, at least in the last two or three years
probably in excess of 200 times per year.

Thanks.
Sincerely,
James ’D unn
JED/bjm

Civil Trial Specialist Certified by NBTA and MSBA
Member of the Board of National Trial Advocacy
Also Admitted in Wisconsin

Approved ADR Neutral



WM. D. FOSTER

& ASSOCIATES, PA. of counsel to: TEWKSBURY » KERFELD » ZIMMER
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Services
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November 3, 1999

Mr. Steven L. Viltoft, Esq.

LaBore, Giuliani, Cosgriff & Viltoft, Ltd.
P.O. Box 70

Hopkins, MN 55343-0070

Re: Rule 68
Dear Mr. Viltoft:

Thank you for your request to submit my comments regarding the current interpretation of
Rule 68.

As you know, I work full-time as a mediator/arbitrator, conducting over 300 hearings per
year. Since the Supreme Court's ruling in Borchert v. Maloney, 581N.W.2d 838 (Minn.1998), the
opportunity for mediators to impress upon litigants, particularly plaintiffs, the financial risks
associated with unsuccessful litigation, has been significantly frustrated. The current interpretation
given to a joint reading of Minn. Stat. 549 and Rule 68, pursuant to Borchert, means that plaintiffs
only face the risk of absorbing the court costs of their opponents in the face of a zero verdict. This
has limited the motivation of litigants to focus on the potential effects of a negative outcome.

Plaintiffs, particularly in tort cases, are the least sophisticated participants in the litigation
process. As a mediator, the loss of any tool that assists me in causing litigants to re-evaluate their
often unreasonable expectations is a significant loss indeed.

Thank you for the opportunity to comment on this matter.

Very truly yours,

%

William D. Foster

WDF/Imb

Civil Trial Specialist
Certified by

the Minnesota State Bar Association




e I aUl,y IVINLUIGOULA D014~
(612) 893-9584
(800) 373-0915 .

Fax (507) 663-7165 -

. 4
Uinited States Arbitration & Mediation

of Minnesota, Incorporated

Helen Preddy, Esq.
PRESIDENT -

 NOVO51%8

- Thursday, November 4, 1999

Mr. Frederick Grittner
Clerk of the Appellate Courts
305 Judicial Center
~ 25 Constitution Avenue
St Paul, MN 55155

RE ~ Written statement concernlng proposed amendments to the Rules of C1v11
Procedure. S

Dear Mr. ,'Grittner,” |

) Iam wntmg to voice my opmlon in an effort to assist the Adv1sory Comrmttee 1n makmg
recommendations concerning the Rules of Civil Procedure regardmg the Offer of J udgment
under Rule 68.

I have been 1nvolved in the area of ADR since 1988 as an adrmmstrator of a Conﬂlct
‘ ~Resolut1on agency and as a medlator : :

I have found Rule 68 to be most useful in my expenence asa medlator Itis usually at the time

- of a mediation that most plamtlffs learn of the concept of an Offer of-Judgment. Before '

" Borchert they learned that if they should be unsuccessful i in exceeding the Offer of Judgment,

they could still “win” their case but be responsible for the defense costs, thereby lowering the
actual amount which they could recover. Further, if they lost their case, they could face the

~ prospect of having to pay the defense costs out of thelr own pockets. This fact enabled the
parties to look at their cases with a new clanty and responsﬂnhty before they dec1ded to reject
the offer. : : . :

Under the Bgrgheg v. Maloney mterpretatlon of Rule 68 the partles 1nvolved have less
1ncent1ve to take the offer seriously and have a lower I'lSk in reJectmg the offer.

I support an amendment to the Rule which would clarlfy that an offeree who does not obtaln a
judgment more favorable that the Offer of - Judgment is not the prevalhng party and should not
be allowed to tax costs, but must pay the other party s costs

THE NATION’S LEADING PRIVATE PROVIDER OF MEDIATION SERVICES
ALBUQUERQUE / ANCHORAGE / ATLANTA / BALTIMORE / BOISE ® LEWISTON / BOSTON / CHAPEL HILL / CHICAGO / DALLAS-* FT: WORTH / DENVER / DES MOINES / DETROIT
. HONOLULU / HOUSTON / INDIANAPOLIS / JACKSON / KANSAS CITY / LAS VEGAS / LITTLE ROCK / LOS ANGELES / LOUISVILLE / MIAMI / MILWAUKEE / MINNEAPOLIS / NEW
+ ORLEANS/NEW YORK CITY / OKLAHOMA CITY / OMAHA / PHILADELPHIA / PHOENIX / PITTSBURGH / PORTLAND / PORTSMOUTH / RAMSEY / RENO / ROCHESTER / SALT LAKE



Since the Offer of Judgment under Rule 68 was a most helpful method in ass1st1ng both

~ plaintiffs and defendants in reaching a decision regardlng the settlement of their cases, I would
'support a proposal which puts some “teeth” back into the Rule 68 Offer of Judgment and gives
both sides something to consider before they reject the Offers of Settlement and Judgment
which are presented to them. This would be helpful tome as a medlator and to the other
mediators w1th whom I work. :

Thank you for your consideratio’n of this matter. -
Sincerely,
Helen B. Préddy

~ President. ‘
. USA&M of Mxnnesota Inc




JOHN R. WYLDE
L

A W Y E R

Calhoun Square, Suite 309B
3001 Hennepin Avenue South
Minneapolis, Minnesota 55408
Telephone (612) 822-8616 of Counsel:
Facsimile (612) 825-0061 Tore Simonsen

October 7, 1999

Mr. Frederick K. Grittner
Clerk of Appellate Courts

305 Minnesota Judicial Center
25 Constitution Avenue

St. Paul, MN 55155-6102

RE: Order for Hearing to Consider Proposed Amendments to the Rules of
Criminal Procedure

Dear Clerk Grittner:
I would like the opportunity to speak in opposition to the proposed rule change giving
prosecuting attorneys the right (if not the necessity to deliver a final argument in criminal cases).
I should like to make an oral presentation which would take approximately three to five minutes.
If written submissions are necessary, I would appreciate being advised and I shall do so.
Yours truly,

\JM@ i uCeZﬂ—

hn R Wylde

JRW:wal



HALVERSON WATTERS DOWNS REYELTS & BATEMAN, LTD.

ATTORNEYS AND COUNSELLORS
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v R
TELEPHONE ANTHONY 5, Dgw '
g STEVEN L. REYER{S«x 1
(218) 727-6833 CHARLES B. BATEMAN
FACSIMILE October 21 . 1999 STEVEN W. SCHNEIDERT
ERIC D. HYLDENt
(218) 727-4632 SONIA M. STURDEVANT
E-MAIL RICHARD J. LEIGHTON*
hwdrh@computerpro.com DIANA BOUSCHOR DODGE

GENE W. HALVERSON
OF COUNSEL

WILLIAM D. WATTERS

. . (1926-1995)
Mr. Frederick K. Grittner VICKI L. HILL
Clerk of Appellate Courts CAROL A FRINK kN
305 Minnesota Judicial Center PARALEGALS
25 Constitution Avenue +ALSO ADMITTED IN WISCONSIN
St Paul MN 55 1 55‘6 1 02 *ALSO ADMITTED IN NORTH DAKOTA

Dear Mr. Grittner:

Enclosed are twelve copies of this letter, submitted pursuant to the September 24, 1999, Order of
Chief Justice Kathleen A. Blatz, inviting comment of all persons on the proposed amendments to
the Rules of Civil Procedure. I do not wish to make an oral presentation and submit this statement
pursuant to Paragraph No. 1 of the Chief Justice's Order.

My only comments relate to the proposed amendments to Minn. R. Civ. P. 26.05 regarding
supplementation of discovery responses. I am opposed to the changes being suggested for a num-
ber of reasons.

1. I do not believe the current version is in need of amendment. In my experience, the rule
works well--attorneys in Northern Minnesota routinely present a request for supplementa-
tion of discovery responses near the end of the discovery period, as both sides are prepar-
ing for trial. The additional information is then provided, perhaps some additional discov-
ery is done with regard to the supplementation, and the parties proceed to trial. It seems
that practice would end with the elimination of subdivision (c).

2. I have always appreciated the fact that Rule 26.05(a) requires automatic supplementation
concerning both fact witnesses and expert witnesses. Assuming the witnesses are identi-
fied when they become known, I have found that all necessary discovery can be done.
Indeed, that provision, in my opinion, helps eliminate unwanted surprises when it comes to
the time of trial. I believe deleting subdivision (a) without providing some sort of substi-
tute will complicate matters for both lawyers and trial judges.

3. I would be against the amendment of former subdivision (b) to the extent that a duty to
amend a prior response is not triggered unless "the additional or corrective information has
not otherwise been made known to the other parties during the discovery process or in
writing." This presents several problems:

a. It makes the supplementation process more subjective, since it appears to be a
matter within the judgment of the supplementing party whether or not the informa-
tion has been "made known" in some way to their opponent. This seems likely to

result in some exasperating arguments about what was made known to whom, and
when.




Mr. Frederick K. Grittner
October 21, 1999

Page 2

b. I would prefer to keep the requirement of a formal supplementary response to, for
example, an interrogatory answer because it is often useful to confront a party on
cross-examination with his or her own signature on both the original and the
supplementary response in cases where there seems to be a conflict between the
two. That opportunity would be lost if parties can supplement by, for example, a
phone call between attorneys, which seems to be allowed under the proposed
amendment. Parties often deny that they know the reasons for what their attorneys
have or have not done but cannot gainsay answers they themselves have signed.

c. I believe parties and courts would be better served by an objective standard that
places a burden on parties to update or supplement their discovery responses when-
ever new or additional information becomes available that has some effect on the
response previously provided.

d. The proposed amendments also narrow the scope of the duty to supplement to inter-
rogatories, requests for production of documents, and requests for admission. Re-

gardless of the rule chosen, I would advocate for a supplementation rule applicable
to all discovery.

The reason provided in the Advisory Committee comments for this amendment is to con-
form the state standard with that which exists in the federal courts. While I typically would
agree that uniformity with federal practice is a good thing, in this case, I do not. The rea-
son is that the state and federal courts take a very different approach to the consequences of
a failure to supplement. In state court, Supreme Court decisions such as Dennie v. Metro-
politan Medical Center, 387 N.W.2d 401 (Minn. 1986), establish that exclusion of wit-
nesses or evidence for failure to disclose information is difficult to obtain anytime the trial
date could be continued. In the federal courts, however, it is my experience that discovery
deadlines are strictly adhered to, and the courts routinely exclude tardy information under
their inherent power to control the progress of a civil case and that power granted under
Rule 16 of the Federal Rules of Civil Procedure. Because the federal approach is so
different from that used by the state courts, I believe it would be a mistake to conform our
rule to the federal rule.

Thank you for providing me with this opportunity to present my comments.

Sincer

EDH:k

Eric D.

ly yours,

ylden
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